
 

 

 

15 November 2018 

 
Director, Housing Policy 
Department of Planning and Environment 
GPO Box 39 Sydney NSW 2001 

Dear Sir/Madam 

Submission to proposed planning framework for short term rental accommodation in NSW 
 
Please find attached a submission from Blue Mountains City Council regarding the NSW 
Government’s proposed planning framework for short term rental accommodation. 

We would welcome the opportunity to discuss the issues raised in this submission further. 
 
To arrange this discussion, or should you have any questions regarding the content of the 
submission, please contact Kim Barrett – Acting Director – Development and Customer Services on 
(02) 4780 5591. 

 
Yours faithfully 

 
WILL LANGEVAD 
Acting General Manager 
  



 
BLUE MOUNTAINS CITY COUNCIL SUBMISSION TO PROPOSED PLANNING 

FRAMEWORK FOR SHORT TERM RENTAL ACCOMMODATION IN NSW 
 
There is a long history of short-term rental accommodation (STRA) of dwellings in the Blue 
Mountains. The activity provides a source of income for owners, as well as economic support 
through tourism for many towns and villages. However, the recent growth in STRA and its associated 
impacts highlight the need for appropriate regulation so that environmental and social impacts are 
minimised. The NSW Government is commended for working towards establishing an appropriate 
policy response and the Council trusts that its submission informs the development of an effective 
framework. 

Currently Blue Mountains Local Environmental Plan 2015 (LEP 2015) allows for STRA to be undertaken 
without the need for formal planning approval, subject to certain pre-conditions being met per clause 
6.29 of LEP 2015. Clause 6.29 reads as follows: 

(1) The objective of this clause is to require development consent for short-term rental 
accommodation, unless certain conditions are met, in which case development consent is not 
required. 

(2) Despite any other provision of this Plan, development consent is required for short-term 
rental accommodation. 

(3) Despite subclause (2), development consent is not required for short-term rental 
accommodation if: 

(a)  the dwelling house contains no more than 3 bedrooms, and 

(b)  the dwelling house is connected to a reticulated sewerage system, and 

(c) the dwelling house is not located on land identified as “Bush fire prone land” on the Bush 
Fire Prone Land Map, and 

(d) the use does not interfere with the amenity of the neighbourhood by reason of the 
emission of noise or traffic generation. 

(4) In this clause: 
short-term rental accommodation means a dwelling house, or part of a dwelling house, used 
for the purpose of tourist and visitor accommodation (other than bed and breakfast 
accommodation or farm stay accommodation) that is available for rent for a period of less 
than 60 consecutive days. 

If the provisions in clause 6.29 cannot be met, development consent via a development application 
process is required.  This approach is working well and allows a merit assessment, based on 
individual site constraints (including environmental, bush fire and other considerations), as well as 
traffic and amenity. Under these provisions, a dwelling house can be used for the purposes of STRA 
for 365 days per year. 
 
The proposed changes to the planning framework for STRA, as released in the Explanation of 
Intended Effect, are discussed below and include both the positive aspects of the changes and 
challenges to implementation. In short, changes to the current operation of clause 6.29 of LEP 2015 



are generally not supported. However, the proposed measures to improve and clarify responsibilities 
for STRA hosts and platforms/letting agents are supported, particularly the concept of a mandatory 
Code of Conduct which outlines responsibilities for STRA hosts and platform/letting agents. Further, 
whilst the Explanation of Intended Effect presents a proposed STRA definition, it does not include 
draft LEP wording or details regarding the Code of Conduct, therefore there are some areas of the 
proposed scheme that remain unclear. It is requested that further consultation occur once Standard 
Instrument wording and Code of Conduct details have been drafted.  
 
Introduction of a standard definition 
The proposed framework details a standard definition for STRA, being “the commercial use of an 
existing dwelling, either wholly or partially, for the purpose of short-term accommodation, but does 
not include tourist and visitor accommodation”.  
 
It is acknowledged that a State wide definition is essential for consistent and effective regulation. As 
currently drafted, the definition would include all secondary dwellings/granny flats, residential flat 
buildings and multi-unit housing, but exclude some forms of residential accommodation (such as 
boarding houses, seniors housing and group homes) and some affordable rental housing 
development types.  
 
There are key differences between the proposed definition and the current local provision in LEP 
2015. 

Firstly, the existing definition of ‘short-term rental accommodation’ within LEP 2015 includes the use 
as a type of tourist and visitor accommodation, and clearly separates this from other similar land 
uses within the land use table. Concern is raised that the distinction between the proposed 
definition for STRA and existing land use definitions in the Standard LEP, such as serviced apartment 
or bed and breakfast, is not clear.  

Secondly, clarity is also required on how the definition will be applied under the LEP, if not in the land 
use table. It is understood that STRA use would be permissible wherever a dwelling is currently 
permitted. However, no additional detail is provided on model provisions or other parameters that 
may be able to be included in an LEP clause. 

Extent of permissibility 
The proposed framework also seeks to capture STRA in a strata setting, proposing amendments to 
the Strata Schemes Management Act 2015, whereby owners’ corporations can create by-laws, which 
prohibit STRA if a lot is not the principal place of residence of an owner/tenant. This appears to 
require an ‘opt out’ action on behalf of individual corporations, which demands knowledge of the 
amendment to the scheme. STRA will be permissible in a strata setting if a lot is the principal place of 
residence for the owner/tenant, with no by-law pathway option proposed for this scenario. 

Maintaining housing stock and rental housing  

Council’s current provision defines STRA as a ‘dwelling house, or part of a dwelling house’. This 
means that the use of secondary dwellings (attached), apartments or multi-dwelling housing as STRA 
is generally prohibited; thereby retaining this housing stock for long term accommodation and 
contributing to housing diversity, with additional potential for positive influences on housing 



affordability or availability of rental accommodation. The stated policy intention of these forms of 
alternative housing is to meet the changing housing needs of the Blue Mountains community, not to 
provide STRA.    
 
Additionally, under State Environmental Planning Policy (Affordable Rental Housing) 2009 secondary 
dwellings are considered a type of affordable rental housing. The intention of this policy is to permit 
a range of affordable housing options, including secondary dwellings, in certain zones as a means of 
providing accommodation for very low to moderate income earners.  This planning approach is 
compromised by the proposed amendments.  

There is potential conflict and lack of resolution between affordable rental housing and secondary 
dwellings being purpose built and used for STRA. The proposed exclusion of other affordable rental 
housing development types, such as boarding houses, seniors housing and group homes is 
supported by Council. 

With regard to strata development, Council currently fields significant enquiries from those within a 
strata setting (from owners, potential owners and those affected by the operation of STRA in their 
building). Clear regulation and parameters for STRA in a strata setting are considered both necessary 
and are supported. However, education around implementation of these changes is required from 
the relevant managing authorities, to ensure Council can correctly advise these property owners. 
 
Number of days per year 
Council’s existing approach via clause 6.29 of LEP 2015 allows for two approaches to STRA. Where 
appropriate and when the specified pre-conditions are met, STRA can occur without the need for 
development consent. Beyond these limits, development approval is required and allows for a merit 
based assessment of matters including number of people, parking, traffic, amenity and the like. 
There is currently no restriction on the number of days per year STRA can operate, only that it be 
restricted to no more than 60 consecutive days (standard practice for short term accommodation), 
nor does the clause include differing provisions dependent upon whether a host is present. These 
are two key areas of difference with the proposed approach outlined in the Explanation of Intended 
Effect. 
 
The proposed approach retains an unlimited number of days where a host is present. However, if 
the host is not present (whether the proposed STRA is considered exempt, complying or requires a 
development application due to its Bushfire Attack Level) the number of operational days is limited 
to 180 per year for areas within Greater Sydney (this includes the Blue Mountains). Based on current 
information, the period of days for use cannot be varied even through a development assessment 
process. 
 
This would potentially halve the operation of dwellings used for STRA. The reasoning provided by the 
Department for the limit, is to promote and enable home-sharing rather than removing dwellings 
from the long term rental market for the purposes of AirBnB and similar platforms. This initiative is 
metropolitan focused and in an area like the Blue Mountains, would potentially result in properties 
becoming dormant for half of each year, rather than ‘shared’. This means STRA hosts are denied 
potentially half of their income with no planning benefit. 



While it is recognised that the presence of a host has the potential to influence and limit adverse 
impacts from STRA on residential amenity and improve safety due to local knowledge, Council 
recommends that flexibility to the number of operational days per year should be available through 
the development assessment pathway.  

Additionally, Council would be responsible for regulating breaches of the 180 day limit. The 
Department has not provided information on how this is to be undertaken, whether operators will be 
required to keep and provide records and so on. The significant regulatory burden associated with 
ensuring compliance with the 180 day limit, as well as other proposed provisions, is of concern. This 
is discussed further below. 

Regulation on the number of bedrooms 
The Explanation of Intended Effect proposes a standard of no more than two persons/bedroom or 12 
persons, whichever is lesser. The presumption here is that the number of bedrooms influences the 
number of guests and the number of guests is a major determinant of whether the STRA will create 
amenity issues or other impacts.   

As noted above, LEP 2015 uses the number of bedrooms for STRA (more than three bedrooms) as a 
trigger for requiring development consent. Problems have arisen with ‘party houses’ and adverse 
impacts are associated with short-term holiday lets over eight guests.  

The number of people staying in STRA is the principal factor determining whether other issues become 
problematic including: 

• Residential amenity such as noise and parking issues; 
• Evacuation risks in times of emergency; and 
• Impact on on-site sewerage systems.  

 
Limiting the number of overnight guests, rather than the number of bedrooms, would allow better 
management of these risks and impacts, particularly with regard to minimising the likelihood of ‘party 
houses’. Setting the guest limit could form part of the letting agreement. Such person based limits are 
already used within the Standard Instrument format for other land uses including child care centres, 
health consulting rooms and home businesses. Many of these thresholds are with consideration of 
the amenity of the surrounding neighbourhood.  

Minimum fire safety and evacuation requirements  
Multiple fire safety measures and evacuation requirements are identified in the Explanation of 
Intended Effect, including the installation of smoke alarms in each bedroom and a lighting system in 
hallways that is activated by the smoke alarm system.  

Whilst these requirements are welcomed, complications are identified with regard to the regulation 
of these proposed measures in relation to exempt development, as the opportunity for an authority 
to assess compliance prior to the use of the building is not present. 

Traditional short-term accommodation providers and long term multi-dwelling/-unit accommodation 
(apartments) are required to furnish Council with a Fire Safety Statement every 12 months confirming 
that the fire safety measures have been maintained and are properly working.  



For STRA in dwellings, the Explanation of Intended Effect does not propose any ongoing requirement 
for maintenance of these measures or requirements to provide confirmation of such to Council. 
Furthermore, it is unclear how the additional measures installed within multi-dwelling/unit buildings 
will be assessed in conjunction with the existing fire safety measures inspections already being 
undertaken within those buildings. Further clarification is sought in relation to this. 

Introduction of a mandatory Code of Conduct 
A mandatory Code of Conduct is supported as part of the STRA framework. It is acknowledged that 
greater industry self-regulation has the potential to lower the regulatory and enforcement burden 
placed on Council. However, an effective, transparent, accountable and lasting self-regulation 
regime is not suggested from the information provided. Additionally, there will always be cases 
where the planning system has a legitimate role in protecting the public interest. For these reasons, 
greater industry self-regulation should be encouraged but should not be relied upon as the sole 
response to the broad range of emerging issues associated with STRA.   

Additionally, based on the information provided the Code of Conduct does not clearly address 
impacts from traffic and parking, or noise and general amenity. Further information regarding the 
content of the proposed Code of Conduct, including thresholds of what constitutes a breach, should 
be the subject of further consultation. 
 
The following additional comments are not considered in the Explanation of Intended Effect: 

Natural Hazards – Bush Fire Prone Land 
There is significant difference between Council’s existing approach to STRA on bush fire prone 
land and the proposed approach. Currently, STRA is considered a type of visitor and tourist 
accommodation, with a DA required for this land use on bush fire prone land, regardless of BAL 
rating. Such DAs are then referred to the NSW Rural Fire Service (RFS) for their assessment in 
accordance with Planning for Bush Fire Protection legislation. This approach effectively allows for 
the examination and minimisation of risk, and allows for the RFS to condition mitigation 
measures, as necessary.  
 
The proposed framework outlines a complying development pathway for STRA on land with BAL 
up to 29, with BAL40 or Flame Zone requiring a DA. This system must be designed to ensure there 
is no increase in risk through placing more people in bush fire prone environments, particularly 
those with little or no knowledge of recommended bush fire survival behaviours.  

This Council has previously raised the opportunity for a complying development pathway on bush 
fire prone land but only if the host is present. The presence of a host reduces the evacuation risk 
in times of emergency by allowing the local knowledge of the host to inform the behaviour of the 
guests. 

Environmental Impact – Unsewered Sites  
The Sydney Catchment Authority raised concerns during public exhibition of DLEP 2013 (now LEP 
2015) that un-sewered sites in the drinking water catchment may contain wastewater systems 
that would not be capable of dealing with the extra wastewater generated, over the long term, 
by occupancies of up to eight people without regularly failing. Whilst LEP 2015 seeks to address 
this by requiring a development application for STRA on lots not connected to reticulated sewer, 



the Explanation of Intended Effect does not consider this constraint.  
 
Transitional Arrangements 
Concern is raised with regard to transitional arrangements for properties that are currently 
operating as STRA as development for which consent is not required in accordance with LEP 2015 
clause 6.29, for 365 days per year and without the need for a host to be present. The proposed 
exempt and complying period for STRA reduce permissibility to 180 days per year when a host is 
not present. Clarification is sought from the Department with regard to provisions and measures 
that may allow for transitional arrangements. 
 
Amenity, Noise and Parking 
As outlined within this submission, adverse impacts from noise and traffic generation were core 
issues raised in response to the Options Paper in 2017 and are a key area of concern with STRA. 
Council’s existing provisions allow for assessment and mitigation of these issues through the 
development application process and enforceable conditions of consent, including the ability to 
impose a 12 month trial period, to ensure intended outcomes are achieved. 

Whilst the Explanation of Intended Effect confirms the existing powers of local councils and NSW 
Police to respond to complaints about disturbances from activities in a dwelling, it clearly states 
that no changes are proposed to these powers with relation to STRA. There is lack of specific 
information on how noise and parking will be addressed under the framework, and whether this 
will form part of prescribed development standards within the SEPP (Exempt and Complying 
Development Codes), be contained within the Code of Conduct or a combination of both. There is 
difficulty with giving due consideration to the changes and providing well considered comments 
on the proposed framework in the absence of detailed information. 
 
Regulatory Burden  
Under the proposed changes, Council remains the regulatory authority under the planning 
scheme, while the Department of Fair Trading will become the regulatory authority for matters 
relating to the Code of Conduct. As such, Council would be required to respond to complaints and 
regulate compliance around the number of days, and number of persons at the property, as well 
as whether the host is present.  
 
This is a significant regulatory burden, with no guidelines on monitoring, record keeping by 
owners or other measure to facilitate this process. There are numerous practical difficulties with 
regulating the 180 day limitation. For example, if Council were successful in closing down an STRA 
for exceeding the regulated number of days, the STRA could lawfully recommence operation in 
the next calendar year. It is proposed that the number of days should also be contained within 
the proposed Code of Conduct. This will allow Fair Training to enact a strike against the operator 
for trading outside of provisions. 

Further, it is suggested that the onus be on operators to document and record days and/or that the 
platform/commercial operator be required to implement restrictions in the online booking platform 
that prevents bookings from occurring greater than the 180 day limitation.  



Notification/Registration 
Council proposes that neighbour and Council notification form part of the development standards 
within the exempt development pathway. This will inform neighbours that the STRA is being carried 
out and provide Council with information should any concerns be received.  

Principal place of residence 
The Explanation of Intended Effect refers to ‘principal place of residence’ for STRA in a strata setting. 
For the absence of doubt, clarification is required with regard to how this term is defined. 
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